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STATEMENT OF JURISDICTION
The Utah Court of Appeals has appellate jurisdiction from the final agency action
in formal proceedings of the Labor Commission under the Administrative Procedures Act
~

and Chapter 4 of the Judiciary and Judicial Administration Code. Utah Code Ann. §§
63G-4-403 ( 1) (2008); 78A-4-103(2)(a)(i)(A) (2015).

STATEMENT OF THE ISSUES
Respondents St. George Truss Co. and Workers Compensation Fund (hereinafter,
collectively, "WCF") disagree with the Statement of the Issues set forth by Petitioner
~

(hereinafter "Cox").
1. Did the Labor Commission err in its application of the appropriate standard for
determining medical causation of an alleged industrial injury?
The standard of review for application of the law is correction of error, requiring
no deference to the Labor Commission. Thomas v. Color Country Management, 2004
UT 12, «jf 9, 84 P.3d 1201, 1205.
2. Was there substantial evidence supporting the Labor Commission's conclusion
that Cox's current low back condition was not medically caused by the accidents of May
7-8, 2013 and cumulative trauma thereafter?
The substantial evidence standard of review is ,vhether, when looking as the

¼iJ

evidence as a whole, there is evidence that a reasonable mind ,vould likely accept to
support the finding. The reviewing court gives deference to the Labor Commission's
(;iii)

province to draw inferences and resolve factual conflicts.

District v. Labor Commission, 2015 UT 78

~

Washington County School

18, 358 P.3d 1091, 1095; Provo City v.
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Utah Labor Commission, 2015 UT 32

~

8, 345 P.3d 1242, 1247; Grace Drilling Co. v.

Board of Review, 776 P.2d 63, 68 (Utah App. 1989).
TEXT OF AUTHORITIES

The provision entitled "Compensation for industrial accidents to be paid," Utah
Code Ann. § 34A-2-401 (2015), is set forth verbatim in Cox's Brief.
STATEMENT OF THE CASE

WCF agrees with the Statement of The Case in Cox's Brief except for the
following additions:
b. Course of Proceedings.

In the Application for Hearing, Cox alleged two distinct accidents, on May 7, 2013
and the following day, and, although he alleged a "[r]epetitive motion injury," he did not

~

allege any period for the repetitive or cumulative trauma or any additional events other
than the two accidents. (R. 1).
The Interim Findings of Fact, Findings of Fact, Conclusions of Law and Order
(Interim Order) entered on July 1, 2014, found that Cox "has not worked since August 6,
2013" and concluded that the issue of medical causation should be refened to a medical
panel. (R. 4 7)
On or about July 13, 2014, after the Interim Order was issued, Cox proposed
specific questions for the medical panel, including a question regarding whether ~'there
[is] a medically demonstrable causal connection between Mr. Cox' [sic] lumbar spine
condition and the cumulative trauma to it at vwrk between May 7, 2013 and August 6,
2013[.]" (R. 50).
2
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~

Although the Administrative Law Judge (hereinafter "ALJ") did not ask Cox's
proposed question verbatim, she set forth the dispute and asked the medical panel to
determine if "there is a medically demonstrable causal connection between [Cox's]
medical problem and the industrial accident described in [her] Interim Order." (R. 67).
On October 30, 2014, the medical panel issued a report concluding that the
industrial events did not medically cause Cox's lumbar spine injury resulting in surgery
\JD

in August, 2013. (R. 70-74). Cox filed a timely objection to the medical panel report
stating, inter alia, that the Interim Order and the medical panel referral failed to set forth
Cox's claim of cumulative trauma. (R. 76-84).
The ALJ, in the final Findings of Fact, Conclusions of Law, and Order (Order)
vi

rejected Cox's

objection because cumulative trauma Vlas

not properly pied.

Nevertheless, the Order states that Cox's work activities after the accidents were included
in the Interim Order that was considered by the medical panel. (R. 95).
d.

Statement of Facts.

After reviewing Cox's medical records, including reports from Dr. Fox and other
vJ

treating physicians, and examining Cox, in his Il\1E report of April 15, 2014, Dr. Knoebel
opined, inter alia, that Cox's symptoms arising from the events of May 7-8, 2013 were
"minor incidents" because Cox "continued to work and he did not first seek medical
attention until some "10 days later." Later, Dr. Knoebel stated that the incidents of May
7-8, 2013 "were not the cause, aggravator or contributor to [Cox's] underlying and pre-

vJ)

existing low back condition." (R. 139 [p.115]).

3
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The Interim Order specifically finds that after the accidents of May 7-8, Cox tried
to continue working with pain but did not first seek medical treatment until May 17,
2013. Cox was then placed on light duty operating a fork lift and worked ten hour days
five days per week and some Saturdays until August 6, 2013. (R. 47).
In its report, the medical panel recounted a thorough history of Cox's nvo distinct
work incidents, his low back condition, his course of treatment and the results of the
medical panel physicians' examination of Cox.

In answer to the ALJ' s question

regarding medical causation, the medical panel replied, inter alia, that "the injury of May
2013 did not cause Mr. Cox's substantial lumbar spinal problems" and that the
;;symptoms and findings" seen on August 6, 2013, when Cox went to the emergency
room, "were not related to one area of injury to the spine, but to a process that had been
relentlessly progressing." (R. 73-74).
SUMMARY OF ARGUMENT
WCF agrees that a permanent aggravation of a preexisting condition is a proper
basis for a finding of medical causation. But, it ,vould have been inappropriate for the
Labor Commission to award benefits to Cox had his work activities caused only a
temporary exacerbation of his longstanding preexisting lumbar spine condition.
Although there are~ admittedly, other facts that would support an opposite result,
there was substantial evidence, particularly, the opinion of the impartial medical panel,
which suppmis the Labor Commission's finding that Cox's current lumbar spme
condition resulting in surgery was not medically caused by the subject accident.

4
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~

ARGUMENT

I.
THE
LABOR
COMMISSION
APPLIED
THE
CORRECT STANDARD FOR DETERMINATION OF
MEDICAL CAUSATION
WCF agrees that a showing of permanent aggravation of a preexisting condition is
adequate to establish medical causation, so long as the industrial event "has a causal
connection with the subsequent onset of symptoms." Johnston v. Labor Commission,
2013 UT App 179, fjf 23, 307 P.3d 615, 622 (citing Virgin v. Board of Review, 803 P.2d
1284, 1288 (Utah App. 1990) (citing Allen v. Industrial Commission, 729 P.2d 15, 25
But Cox seems to be contenting that a temporary exacerbation of a

(Utah 1986))).
(j

preexisting condition would also be compensable after the temporary exacerbation
reaches baseline.
On first blush, Provo City v. Labor Commission, 2015 UT 32, fjf 20 and

Washington County School District v. Labor Commission, 2015 UT 78,
appear to support Cox's contention.

~~

31-34 do

And, indeed, even Dr. Knoebel infers that the

accidents of May 7-8, 2013 medically caused some injury to Cox. But that is only the
start, not the end of the enquiry. To take a position that, once medical causation is shown,
an employer and its workers compensation carrier continue to be liable for future benefits
for an exacerbation of a preexisting condition that is only temporary and has already
reached baseline, not only defies common sense, but it is not suppo1ied by previous
decisions of this court and the Utah Supreme Court. In Virgin, the ALJ concluded that
the petitioner's preexisting hip necrosis condition was permanently aggravated by the
5
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Gv

accident; however, this court affinned the Industrial Commission Board of Review
reversal of this conclusion, stating that although industrial injuries that "aggravate or
'light up' pre-existing conditions ... are compensable," the injured worker still "must
prove the subsequent disability is 'medically the result of an exertion or injury that

~

occurred during a work-related activity,' and not solely the result of a pre-existing
condition." Id., at 1287-88 (quoting Allen v. Industrial Commission, 729 P.2d 15, 27
(Utah 1986)). Stated another way, although there may initially be a causal connection
between an industrial event or events, if the current condition is not so caused, then no
benefits should be awarded. This concept is further supported by a case discussed in

¼ill

Virgin that has facts strikingly similar to this case.
In Zimmerman v. Industrial Commission, 785 P.2d 1127 (Utah App. 1989) the
petitioner was lifting heavy boxes and pallets at work and on one occasion, while lifting
an empty pallet, felt a sharp pain in his low back. Initially, the employer and insurer
accepted liability and paid benefits related to this incident.

About a year after the

accident, the petitioner filed a claim for pennanent total disability compensation. As
here, the issue of medical causation was refe1Ted to a medical panel. There, as here, the

~

medical panel opined that there was "no medically demonstrable causal connection
between the [petitioner's] ongoing problems and the industrial accident . . . . "

The

medical panel also concluded, as here, that "[ a]11 of the residual problems complained of
by the [petitioner] were caused by a pre-existing condition." Id., at 1128-29.
As here, the petitioner in Zimmerman claimed the industrial accident aggravated
his preexisting condition and, as here, that the Labor Commission had misapplied the law
6
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~

regarding aggravation of a preexisting condition. 1 This court then stated that, based upon
the evidence, the pain that the petitioner was suffering after the accident was only
temporary and, therefore, he was not entitled to benefits because of a permanent
aggravation. Id., at 1130-31. As in Zimmerman, this court should again conclude that if
there is substantial evidence to show that Cox suffered, at best, only a temporary
exacerbation of his preexisting low back condition and that his current low back
~

condition was not caused by the work events, or cumulative trauma, he is not entitled to
workers compensation benefits.

II.
THERE IS SUBSTANTIAL EVIDENCE TO SUPPORT
THE FINDING THAT COX'S CURRENT LUMBAR
SPINE CONDITION WAS NOT MEDICALLY CAUSED
BY THE SUBJECT ACCIDENT

Id

Based upon the medical records and opinions from medical providers and the
medical panel, the Labor Commissioner affinned the ALJ' s conclusion that accidents of
May 7-8, 2013 were not the medical cause of Cox's lumbar spine condition resulting in
surgery. To prevail on her appeal, Cox must show that there is not substantial evidence
to support this finding. Grace Drilling Co. v. Board of Review, 776 P.2d 63, 68 (Utah
1989); Acosta v. Labor Commission, 2002 UT App. 67,

~

29, 44 P.3d 819. Based upon

the medical panel report and the opinion of Dr. Knoebel, there is substantial evidence to
supp011 this finding.

1

There was then a statutory prov1s10n that provided for the apportionment of
compensation when there was an aggravation of a preexisting condition. Utah Code Ann.
§ 35-1-69 (Supp. 1987) (repealed 1988).
7
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As Cox has stated, he must first marshal the evidence in support of the Labor
Commission's finding and then show it is inadequate. Whitear v. Labor Commission,
973 P .2d 982, 984 (Utah App. 1998).
Cox mentions nvo medical reports that support the Labor Commission's

~

conclusion that there was no medical causation; namely, the medical panel report and Dr.
Knoebel' s report.
As to the medical panel report, Cox first argues that the medical panel was not
asked the proper question regarding medical causation. But, the question that was asked
of the medical panel, "is there is a medically demonstrable causal connection between
[Cox's] medical problem and the industrial accident described in the Interim Order", is
substantially similar to the question proposed by Cox less than two weeks after the
issuance of the Interim Order; namely, "[i]s there a medically demonstrable causal
connection bet,veen Mr. Cox' [sic] lumbar spine condition and the cumulative trauma to
it at work benveen May 7, 2013 and August 6, 2013 ?" Although the ALJ rejected the
cumulative trauma allegation as not properly pied, the Interim Order did explain Cox's
job duties since the accident and the medical panel was a,vare of that claim.
Cox then cites to portions of the medical panel report that support his claim that
his work accidents and activities caused a permanent aggravation of his preexisting low
~

back condition.

Although it is true that some of the medical panel's findings and

conclusions incline in Cox's favor, there were other facts that did support its conclusions:
a. Cox had "chronic multi-level degenerative disc disease combined with multilevel arthritic changes."
8
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~

b. The progressive spinal stenosis that the medical panel found was evident from
the :MRI films "is a disease that is caused by a cumulative effect of disc
protrusion or extrusion, facet arthritis with bony osteophytes, and ligament
hypertrophy. It takes years to develop."
c. Cox's delay in seeking medical attention until some ten days after the initial
accident of May 7, 2013 "is strong evidence that the [injury of that date] did
not substantially impair the spinal function."
d.

When Cox was finally evaluated, "'there was no evidence of spinal nerve
impairment. He had a normal examination of nerve function, no numbness or
tingling, no paresthesias or motor weakness, normal reflexes and negative
straight leg raising." (R. 73).

As to Dr. Knoebel' s report, Cox argues that the doctor did not consider cumulative
trauma and, therefore, "'is of limited importance." But, more significantly, Dr. Knoebel
considered Cox's condition that resulted in the surgery in August 2013. Dr. Knoebel was
fully aware of Cox's work activity and treatment course up to that date. Indeed, Cox later
states that Dr. Knoebel implied that cumulative trauma was a reason for the surgery.
Next, Cox contends that Dr. Knoebel disregards Dr. Fox's contrary opinion as to
medical causation. Of course, had there not been this dispute in medical opinions, the
'4lJ

matter of medical causation would never have been submitted to the medical panel in the
first place. Cox is effectively arguing that despite the dispute, Dr. Fox's opinion should
prevail. If that were the case, it would have been a waste of resources to have refen-ed

9
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

the issue to the medical panel. To summarize, Dr. Knoebel is entitled to draw his own
conclusions from the medical records and his examination of Cox.
Cox contends that Dr. Knoebel found medical causation himself by determining
that Cox's low back condition reached maximum medical improvement on July 1, 2013.

~

As argued in Point I, above, just because the work events and activities caused a
temporary exacerbation of Cox's preexisting low back condition, once that condition
reached baseline (which was before the surgery of August, 2013), Dr. Knoebel was free
to conclude that the work events did not lead to the need for surgery.
Finally, Cox attempts to show that the Utah Supreme Court's treatment of a report
from Dr. Knoebel in another matter impeaches his credibility here. First, Cox may not
have correctly recounted the circumstances of the other case. Second, what weight
opinions of Dr. Knoebel may have in another case have no bearing on the weight they are
given here.

Finally, Cox further seems to argue that a determination of pennanent

aggravation is a legal matter, not a factual one. While the ALJ is the fact finder, she must
rely upon the medical opinions of a physician to make the ultimate factual determination
of whether there is a permanent aggravation of a preexisting condition.
Cox then argues that Dr. Fox's report should be given more weight than the
medical panel or Dr. Knoebel's rep011s. Although Cox is correct that this court should
employ a review of the whole record and detennine whether there is "evidence adequate
to convince a reasonable mind to support a conclusion" Washington County School

District v. Labor Commission, 2015 UT 78, ~ 18, the reviewing court does '"not reweigh
the evidence' and independently choose which inferences [it] find[s] to be the most
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

reasonable.

Instead, [the reviewing court] defer[s] to [the administrative agency's]

findings because when reasonable conflicting views arise, it is the [agency's] province to
draw inferences and resolve these conflicts." Provo City v. Labor Commission, 2015 UT
~

32, ~ 8 (quoting Becker v. Sunset City, 2013 UT 51, ~ 21).
Cox is effectively arguing that because the evidence supporting medical causation
is "'better" than the evidence supporting the Labor Commission's determination of lack of
medical causation, this court should "as a matter of law" hold in his favor and set aside
the decision of the Labor Commissioner.

Such an argument is contrary to the

"substantial evidence" standard of review that this court explained in Grace Drilling Co.
v. Board of Review, 776, P.2d 63, 68 (Utah App. 1989). There, this court stated that it

should "not substitute its judgment as bet\:veen 1:\:vo reasonably conflicting views, even
though [it] may have come to a different conclusion." It is the Labor C01mnission, not
the appellate com1, that "resolve[s] conflicting evidence." Id. Consequently, although
there could have been substantial evidence to support a decision by the ALJ that medical
causation was shown, because there is also substantial evidence supp011ing a contrary
(j

conclusion, Cox's argument fails.

Indeed, had the ALJ determined that there was a

causal connection bet\:veen Cox's work events and activities and his cun-ent low back
condition, any argument by WCF to the contrary, despite the medical panel report and the
opinion of Dr. Knoebel, would likewise be misplaced.
Since the medical panel report and opinion of Dr. Knoebel constitute substantial
evidence to support the Labor Commission decision, this court need not go any further in
its analysis in this case.
11
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CONCLUSION
Based upon the above discussion, this court should affinn the Order Affirming
ALJ's Decision, dated August 25, 2015.
Respectfully submitted this 9th day of May, 2016

FloydHoim:Attorney for Respondents St. George Truss
Co. and Workers Compensation Fund

MAILING CERTIFICATE
I hereby certify that on the 9th day of May, 2016, true and correct copies of the
attached Brief of Respondents St. George Truss Co. and Workers Compensation Fund,
was mailed, postage pre-paid to the following:

Jaces on Maughan
Utah Labor C01mnission
160 East 300 South, 3rd Floor
Salt Lake City, UT 84114
Virginius Dabney
1079 East Riverside Drive, Suite 203
St. George, UT 84 790
Stony V. Olsen
P.O. Box 227
Moroni, UT 84646
~
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UTAH LABOR C01\1MISSION
ADJUDICATION DNISION
Southern Utah Adjudication Office
1173 S 250 W Bldg 1 Ste 304
St George UT 84770
(435) 634-5580

LAVON GRANT COX,
Petitioner,

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER

vs.

Case No. 13-0875

ST GEORGE TRUSS CO and/ or WORKERS
COMPENSATION FUND,
Respondent.

Judge Cheryl D Luke

HEARING:

2nd Floor Courtroom, Labor Commission, 68 S 100 E, PO Box 1840,
Parmvan UT 84761, on May 6, 2014 at 09:00 AM. Said Hearing was
pursuant to Order and Notice of the Commission.

BEFORE:

Cheryl D Luke, Administrative Law Judge.

APPEARANCES:

The Petitioner, Lavon Grant Cox, was present and represented by his
attorney Robert W. Ickes.
The Respondents, St George Tmss Co and Workers Compensation Fund,
,vere represented by attorney Floyd Holm Esq.

I. STATEMENT OF THE CASE
The Petitioner, Lavon Grant Cox, filed an Application for Hearing with the Adjudication Division
of the Utah Labor Co1nmission ("Court") on November 27, 2013, and claimed entitlement to tl1e
following workers' compensation benefits: (1) medical expenses; (2) recommended medical care; (3)
temporary total disability compensation, and; (4) traY-d expenses. Lav·on Grant Cox's claim for
workers' compensation benefits arose out of an industrial accident that occurred on 5/7/2013.
The Respondents denied that tl1e industrial accident on 5/7/2013 medically caused Lavon Grant
Cox's injuries.
Both parties agree that legal causation is not at issue.

[Intentionally left blank]
l.;JJ
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Findings of Fact, Conclusions of Law and Order
Lavon Grant Cox n. St George Truss Co and/ or Workers Compensation Fund
Case No. -13-087 5
Page 2

II. MEDICAL PANEL OBJECTION
At the Conclusion of the hearing the Court found conflicting medical opinions regard.mg medical
causation and treatment recommendations. The matter was therefore referred to a Labor
Commission medical panel.
The Petitioner objected to the medical panel report and requested a hearing. The Petitioner argued
the medical panel report was based on insufficient Interim Findings, inappropriate questions, and
that their medical analysis should be rejected. 1
No new evidence was submitted to support the objection. Petitioner argues that "Cumulative
Trauma was alleged and argued in opening statement and closing arguments as ,veil as in sev·eral
pleadings filed in the case." The Findings of Fact in this matter made in the Intetim Order and in
this Order must be based on the e-vidence admitted into the hearing process. Counsel's statements
and arguments in the case do not create admissible evidence and the pleadings, othet than as
admitted by Respondents, likewise do not constitute admissible evidence.
The Findings of Fact regarding the accident and injury in th.is matter came from admissible evidence
and for the most part the testimony of :t'..fr. Cox. The Court accepted !'.fr. Cox's description of his
work accidents (he described two separate acute accidents 2 • The Court also included Mr. Cox's
information concerning his ,vork duties after the accident specifically that he was required to operate
a fork lift for ten hour days for 5-6 ,vork days a \Veek. The Court included the detail of 11r. Cox's
testimony concerning the accidents and his work exertions. T11e medical panel not only had the
relevant findings from his testimony but all of the medical records indicating ,vhat treatment he
sought and what his medical complaints were. The Court and the medical panel were aware that the
matter was submitted based on the two acute injuries and the on-going \Vork exertions associated
with his job.
In opening statement counsel for the petitioner introduced the case as being an acute trauma case
with a mechanism of injury that started on a "known date and time" and then Mr. Cox's work added
to it. In Closing l\fr. Ickes argued that the case should be looked at as a cumulative trauma case with
t\vo discrete incidents. I\fr. Dabney argued for petitioner as well and indicated it was a cumulati,~e
trauma case oYer a three month period. The Courts Interim Findings indicate that from the date of
the accident :Mr. Cox had continuing medical problems to the date of the emergency surgery on
August 6, 2013. The findings were consistent ,vith counsel's statement and argument that l\Ir. Cox's
work injury needed to be described over a three month period and their objection is not ,yell taken.
Petitioner's objection does not take into account the fact that his evidence ,vas challenged by crossexamination and medical e·vidence supportive of Respondent's case. It is the Court's job to weigh
1

Objection to the Interim Findings and questions had been previously submitted.
He indicated on May 7, 2013 he was injured while squatting to work on a brake drum and then the following day
May 8,2013 he was again working on a semi-truck brake job and while trying to attach a spring to the brakes he
again had acute pain. He described his work before and after each event and that he was assigned to use the fork lift
ten hour days five days a week and some Saturdays.

2
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and analyze the case and determine the reliability, credibility and strength of the evidence to reach
the Findings C?f Fact, this is a neutral process. Petitioner's objection is based on a one-sided
adversarial view of the case and ignores the evidence presented and argued by Respondents. The
Court rejects the objection to the Interim Findings after thorough review of the matter finding the
Interim Findings of Fact to be a fair reflection of the credible evidence presented in the matter and
sufficient to present the matter to the medical panel.
Counsel objects to the panel report arguing that the questions asked were not correct and therefore
the report should be rejected or the matter sent back to the panel. Petitioner argues that asking the
panel whether there is a "medically demonstrable causal connection" between the Petitioner's
medical problem and industrial accident is confusing. The Petitioner goes on to discuss case law
related to the concept of "contribution" and the ramifications of Allen ,r Industrial Commission,
7.29P.2d 15 (Utah 1986). He specifically says the Court should have told the panel that Legal
Causation had been proven.
The question used in this case has been submitted by Labor Commission ALJ's routinely for many
years. Many cases have been decided and tested on the exact question used in this matter.
Petitioner would argue that the medical panel has to be instructed based on further legal
considerations and ,van ts to inYolve the medical panel with the issue of legal causation which was
not litigated in this case. The panel was asked to use their medical expertise and fo1m an opinion
"medically". The panel should not concern themselves with the legal outcome and analysis of the
matter which is the job of the Court. The Court rejects Petitioner's arguments regarding the form of
the questions. The panel in this case did its job without confusion based on their medical expertise
leaving the Court with a helpful opinion to be used in the legal analysis of the matter.
Utah Code Section 34A-2-601 contains the procedures for Labor Commission medical panels.
Section 34.A-2-601 (2)(d)(i) requires the .ALJ to " ... promptly distribute full copies of tl1e report ...
[To the parties]". Section 34.A-2-601 (2)(ii) and (iii) outlines the objection process and allmvs the
parties t\vent:y days to file a written objection to the report. If no objection is filed tl1e report is
considered admitted in evidence. If an objection is filed the administrative law judge may set the
case for hearing to determine the facts and issues involved (Utah Code 34.A-2-601 (f)(i).
Labor Commission Rule R602-2-2.b provides:
A hearing on objections to the panel report may be scheduled if there is a proffer of conflicting
medical testimony showing a need to clarify tl1e medical panel report. W11ere there is a proffer of
new written conflicting medical evidence, the .Administrative Law Judge may, in lieu of a hearing,
resubmit the new evidence to the panel for consideration and clarification. (Emphasis added.)
Utah Code Section 34A-2-601 (e) (ii) provides that a panel report is not conclusive if other
substantial evidence in the case supports a contrary finding. In otl1er words, the panel's medical
opinions must be weighed against all other medical evidence and opinion.
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In this case the Petitioner has not proffered conflicting medical testimony showing a need to clarify
the medical panel report. At best their objection goes to the ,veight of the report not its
admissibility and there is no basis to hold a hearing in the matter.
The panel report is admitted into the e,Tidentiary record pursuant to Utah Code Annotated Section
34A-2-601 (2) (d).

III. FINDINGS OF FACT
A.

Employment.

The Respondent St George Truss Co insured by Workers Compensation Fund employed Lavon
Grant Cox on l\fay 7, 2013 and during relevant time periods to this case.
B.

Compensation Rate.

By Stipulation of the parties it is found that at the time of the accident in issue, LaYon Grant Cox

had no dependents. Lavon Grant Cox's compensation with St George Truss Co at the time of the
accident was $427.88 per week for a compensation rate of S285.58 per week.

C.

Industrial Accident and Injury.

In l\fay 2013 Mr. Cox ,vas working as a mechanic for St. George Truss Co .. On May 7, 2013 he was
working on a semi-truck on the brakes and brake diums. He had to remove the dual wheels and
axel to get to and remove the brake drum. He squatted next to the ,vheel to get the drum and slide
it off the axel. The ,vheel drum weighed about 80 pounds. He was sliding the drum off the axel as
it left the axel he ,vas holding the full weight of the drum and he nirned his torso to the left to set it
down. .As he made the turn he felt a burn and a pop and sunk to the ground. He dropped the
chum and sunk to his knees for a couple of minutes. He got up and tried to '\valk off'' the pain. He
went into the shop and took four 200mg tablets of Ibuprofen. He also asked a co-,vorker, Da,Te, to
come and help him finish the job because he was hurt. DaYe set the drum and helped ,vith the tires.
This accident occurred half way through an eight hour shift. Petittoner completed his shift doing
lighter maintenance work. He ,vent home and continued to take Ibuprofen and rerumed to \vork
the next day. He ,vas again working on a brake job on a semi-ttuck and as he removed the tire and
brake dmm felt pain in his 10\ver left back. He had the same burning and popping that he had
experienced the previous day. He again ,vent to the shop and took Ibuprofen. He went back out
and stmggled to complete the job. He ,vas trying to put the brake spring back on. This requires
about a 40 pound pull. He ,vas squatting using a 24 inch pry bar/ screwdri,-er. His pain at that time
was a 4 on a 10 scale. He was again about half way through his ,vork day. He finished his shift
doing lighter work.
He worked the next two days with pain. Then over the weekend he rested in bed trying to heal. He
went to work the next week and about ten days after the accident could not continue to work and
went to Work.med.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

"

Findings of Fact, Conclusions of Law and Order
Lavon Grant Cox vs. St George Tiuss Co and/ or Workers Compensation Fund
Case No.,13-0875
Page 5
~

He was diagnosed with a sprain giYen Lortab for pain and referred for physical therapy. The
physical therapy was "killing" him and making his back worse. He was actually feeling nauseous
from the physical therapy.
He had a light duty work release. He went back to work and was operating a fork lift working ten
hour days five days a week and some Saturdays.
~

He continued to have pain and Workmed referred him to Dr. Pinna. He had his first x-ray and an
:MRI about one month after the accident. Dr. Pinna placed him on further light duty restrictions
and also ordered oral steroids.
Pain continued with some visits to the emergency room. On August 6, 2013 during an emergency
room visit new x-rays and an 1-1RI were done. Dr. Fox ordered that he be admitted to the hospital
and back surgery was scheduled. He underwent back fusion surgery. This surgery ,vas a
laminectomy and foraminotomy performed at four levels. Interbody fusion was perfonned at the
L4-5 level and posterior segmental instrumentation was done from Ll to S1. Posterolateral fusion
was done from L 1-S 1.
He has not worked since August 6, 2013 and continues to have back pain.
Petitioner has a medical history of back problems which predates the work activity at issue including
trauma from a previous auto accident.

~

D.

Legal Causation

The parties agreed legal causation under Allen v Industrial Commission, 729P.2d 15 (Utah 1986) is
not at issue and thus the Petitioner has met his burden regarding legal causation.

E.

Medical Opinions Regarding Causation

Dr. Fox and his physician assistant ha-ve opined that Mr. Cox's back condition is medically causally
related to the work accident. [1fRE pages 92 and 93]
Dr. Richard Knoebel opines that J\fr. Cox has a histmy of chronic systemic arthritis and chronic
back pain and that the incidents at work were minor. He opines that the back problems experienced
are not causally related to the industrial incidents but are medically caused by multilevel pre-existing
degenerative lumbar condition. [11IRE page 115]

F.

Findings based on Medical Panel Report

The medical panel chair in th.is matter was Dr. Scott Smith. Dr. Smith is an orthopaedic surgeon
with extensive practice in treating spinal conditions. Dr. Karen Radley served as a panel member.
Dr. Radley has a family practice and has previous experience as an emergency room physician.
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The medical panel had the Interim Findings of Fact and Order entered after the hearing in this
matter they had the joint medical records exhibit, \Vere aware of the competing medical opinions,
they had the diagnostic studies and they examined the Petitioner.
The panel opined that 1.fr. Cox's current condition and the surgery at issue were not caused by I\'Ir.
Cox's work with St. George Truss Co. The panel specifically explains that 1fr. Cox did not seek
medical attention for "some ten days after the initial complaint and that the ultimate multi-level
stenosis treated with decompression at various levels and a spinal fusion from L1 to the sacrum is a
"picture of chronic multi-level disc disease demonstrated by narrowed disc spaces, profound disc
bulging causing spinal impingement at numerous levels substantial facet artlu-itis \Vith bony
osteophytes ... and progressin spinal stenos.is." TI1ey indicated that :\fr. Cox's I\IRI is a "picture of
chronic multi-le,~el degenerative disc disease combined with mulci-le,·el arthritic changes.,, They
indicate it would "take years to develop." [Emphasis added by ALJ]
The panel opines that the work accidents and exertions in this case would possibly cause one level
problems not the extensive and "severe findings encountered later in the emergency room ... " which
precipitated surgical inten-ention. They note that his symptoms and findings \Vere not caused by any
May 2013 industrial injury but were caused by a degeneratiYe condition "that had been relentlessly
progressing."
They also note the initial examinations and diagnostic test and the Petitioner's ability to continue
\vork activity (light duty or otherwise) and his initial delay in seeking treatment do not support a
causal finding of the work caused tl1e severe multi-level problems that required emergency surgery
and the problems from which he now suffers.

IV. CONCLUSIONS OF LA\Y/
The Utah Workers' Compensation Act pro\·ides benefits to ,vorkers injured by accident
"arising out of and in the course of' employment. Utah Code :\nn. §34..A-2-401. For an injured
worker to qualify for benefits under the foregoing standard he or she must establish tlrnt his or her
work was both tl1e legal cause and the medical cause of the injury in question. See Allen v. lndusl!ial
Comm'11, 729 P.2d 15 (Utah 1986). There was no dispute between the parties regarding legal
causation. The central issue in I\Ir. Cox's case is whether the \Vork accident medically caused a need
for the surgery of August 9, 2013 and whether the work accident is the cause of his current
conditions which ,vould require future medical care of his back.
The parties submitted conflicting medical opinions regarding tl1e cause of Mr. Cox's back problems.
For that reason tl1e Court enlisted tl1e advice and opinion of an independent medical panel. That
panel had relevant expertise. Dr. Smith is himself an orthopaedic surgeon with extensive experience
in diagnosing and treating back problems. Dr. Radley has a general practice with previous
emergency room experience which was related to ;\fr. Cox's medical history and his emergency
room visits and emergency surgery.
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The panel was clear that :t\fr. Cox's diagnostic imaging was the "picture of chronic multi-level disc
disease." They indicated that it would have taken years to develop the disease he had. The
mechanism of injury including the two identified accidents and J\1r. Cox's overall work exertions in
his job would not cause the extensive damage seen at multiple levels. The Court notes that Mr. Cox
was able to work for about three months after the initial injury and agrees with the panel and Dr.
Knoebel that Mr. Cox's problems found during his August 2013 emergencJ1 room visit and the need
for surgery and his condition post-surgery were caused by chronic and long standing degenerative
disc disease.
ORDER
IT IS THEREFORE ORDERED That this matter is Dismissed with prejudice.

, 2015.

Hon.cChe1~l D1 L'uke .._,,
,.dmini.stratlve
. \..:r_j
.n.
i:aw Ju dge

-

NOTICE OF APPEAL RIGHTS
~

A party aggrieved by the decision may file a Motion for Review with the Adjudication Division of
the Utah Labor Commission. The Motion for Review must set forth the specific basis for review
and must be received by the Commission within 30 days from the date this decision is signed. If a
request for review is filed, other parties to the adjudicative proceeding may file a response within 15
calendar days of the date the request for review \1tas filed. If such a response is filed, the party filing
the original request for review may reply within 5 calendar days of the date the response \Vas filed.
Please see R602-2-2(O) for more information about filing a Motion for Review:
http://\vww.rnles.utah.gov/publicat/code/r602/r602-002.htm
Any party may request that the Appeals Board of the Utah Labor Commission conduct the
foregoing review. Such request must be included in the party's Motion for Review or its response.
If none of the parties specifically request review by the Appeals Board, the rev-iew will be conducted
by the Utah Labor Commissioner.
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CERTIFICATE OF :MAILING

I hereby certify that a true and correct copy of the attached Findings of Fact, Conclusions of Law,
and Order was mailed on May 14, 2015, to the persons/parties at the following addresses:
Lavon Grant Cox
c/ o robert@ickes2law.com
\Y/orkers Compensation Fund
designated_agent@wcfgroup.com
St George Truss Co
c/ o fholm@wcf.com
Robert \Y./ Ickes
robert@ickes2law.com
Floyd Holm
fholm@wcf.com

Clerk
Adjudication Division
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